API-601D Handout - Expression and Harm

Justification of Free Expression

“Persecution for the expression of opinions seems to me perfectly logical. If you have no
doubt of your premises or your power and want a certain result with all your heart, you
naturally express your wishes in law and sweep away all opposition. To allow opposition
by speech seems to indicate that you think the speech impotent, as when a man says that
he has squared the circle, or that you do not care wholeheartedly for the result, or that you
doubt either your power or your premises. When men have realized that time has upset
many fighting faiths, they may come to believe... that the ultimate good desired is better
reached by free trade in ideas--that the best test of truth is the power of the thought to get
itself accepted in the competition of the market, and that truth is the only ground upon
which their wishes safely can be carried out. That, at any rate, is the theory of our Consti-
tution. (Justice Oliver Wendell Holmes, 1919)

Harm Principle

The sole end for which mankind are warranted, individually or collectively, in interfering
with the liberty of action of any of their number, is self-protection. That the only purpose
for which power can be rightfully exercised over any member of a civilised community,
against his will, is to prevent harm to others. His own good, either physical or moral, is
not sufficient warrant. He cannot rightfully be compelled to do or forbear because it will
be better for him to do so, because it will make him happier, because, in the opinion of
others, to do so would be wise, or even right... The only part of the conduct of anyone, for
which he is amenable to society, is that which concerns others. In the part which merely
concerns himself, his independence is, of right, absolute. Over himself, over his own
body and mind, the individual is sovereign. (John Stuart Mill, On Liberty, 1859)
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